
REMAND ISSUES 
1. WHETHER THE PROJECT SHOULD PROPERLY BE CHARACTERIZED 

AS A MODERATE DENSITY USE OR A MEDIUM DENSITY USE; 

2. FULLY ADDRESS THE POLICY UNE-2.6.1 "SPECIAL CARE SHOULD 
BE TAKEN TO PROTECT THE EXISTIN'G LOW-SCALE RESIDENTIAL 
USES ALONG AND EAST OF lQTH STREET NE"; 

3. DETERMINE, IN LIGHT OF THE COMM,ISSION'S CONCLUSIONS 
ON (1) AND (2), WHETHER TO GRANT OR DENY APPROVAL OF 
THE PROJECT; AND 

4. EXPLAIN THE COMMISSION'S REASONING I'N, GRANTING OR 
DENYING APPROVAL. 
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ISSUE 1: 
IS THE PROJECT A 

MODERATE OR MEDIUM DENSITY USE? 
• PUD Rezoning 

Commission must find it not inconsistent with the 
Comprehensive Plan 

- 11 DCMR § 2403.4 and 

- D.C. St. § 6-641.02 

• Comprehensive Plan Framework El·ement [2-1] 

FLUM carries the same legal weight as the text of the 
Comprehensive Plan and shows the general character and 
distribution of recommended and planned uses across the city. 



PROJECT: 

- 6.5 FLOOR RESIDENTIAL APARTMENT 
BUILDING AT 60'8'' 

-GROUND FLOOR RETAIL ALON,G 
MONROE STREET 

---6% COMMERCIAL 
---94% RESIDENTIAL 



Project Land Use Categories 
• Majority (62.5%) of the property -low-density residential (yellow) 

• Minority (37.5%) of the property - mlxed use/lowe-r-moderate de nsity (orange) 
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COURT OPINION- ANALYSIS 

" ... the project would appear to be a m- er=t · v 
residential use, because it would stand six stories high and 
offer over two hundred apartment units. 

The Commission's Explanation of its decision to approve 
the project relies heavily on the premise that the project 
would be a o , •tv use." [P. 16] 



COURT OPINION- DEFINITIONS 

" ... the FLUM defines 'rTl.fil~n~ 

the District's row house neighborhoods, as well as its low-rise garden 
apartment complexes. The designation also applies to areas 
characterized by a mix of single family homes, 2-4 unit buildings, row 
houses, and w-r:tse aJ:)aftme btlildi s." 

10-A DCMR § 225.4. "Although moderate-density residential neighborhoods 
may include 'existing multi-story apartments,' such structures were typically 
'build decades ago when the areas were zoned for more dense uses (or were 
not zoned at all).' /d. In contrast, the FLUM defines edium-density 
residential use as applying to 'neighborhoods or areas where [nid-nse 'f1 
tories} apartment · · g are the predominant use." 10-A DCMR § 225.5. 

[P. 15-16] 



Comprehensive Plan Citywide Elements 
FLUM [2-33] 

Future Land Use Map and Categories 
Purpose of-the Land Use 1\I:Cap 

The Future Land Use Map is part of the adopted Comprehensive Plan and 
carries the same legal weight. as the Plan document itself. The Map uses color
coded categories to express public policy on future land uses across the city .. 

Definitions of Land Use Ca~egories 

Residential Categories 
~our residential categories appear on the Future Land Use Map. as 
.:-ollows: 2zs.2 

Low Density ResideJ'ltial: "'his designation is used to define the Dist:rict:"s 
single family neighborhoods. Single family detached and sem.J detached 
housing units with front, back:. and side yards are the predominant uses. The 
R-1-A» R-1-B, and R-2 Zone Districts are generally consistent with the Lo'W 
Density Residential )and use category. although other zones may apply. us.s 



__ &Aua.tt"'l\WJUI;UIUI • This desi~nation is used to denne the 

Di~trict'~ row hou~e nei~hoorhoods, as well as its low· rise ~arden a~artment 

com~lexes. The desi~nation also a~~lies to area~ characterized or a mix 

of sin~le familr nomes,1·4 unit ouilain~s, row houses, ana low-rise 

arartment ouilain~s. In some of the olaer inner citr nei~noornooas with 

this de~i~nation, there may also oe existin~ multi-story apartments> many 

built decades a~o when the areas were zoned for more deme uses (or were 

not zoned at all). The R·J, R·4, R·)·A Zone districts are ~enerallr consistent 

with the Moderate Densitf Residential cate~orr; the R·)·B district and other 

zones mar also a~~lr in some locations. m., Moderate Density Residential 



Mf · · · . Thi! 0f~i~nation i~ u~eO to 0f~nf 

nfl~n~orllooO~ or arm wllere miO·ri~e (~·1 ~torie!) a~arlment DuiiOin~~ are 

tlle rreOominant u~e. rocKet~ oflow anO moUerate Oen~ilf Oou~ln~ mar fxl~t 

witllin tOm area~. The MeOlum Den!i~ ~e~iOential Oe!i~nation abo mar 

a~rlr to taller rf~iOential OuiiOin~~ ~urrounOeO Dr lar~e area~ of rermanent 

or ~ace. The R·J·B anO R·)·C Zone Oi~trict! are ~enerallr con~i~tent witll 

tOe MeOium Den~icy ae~i~nation, altllou~n otller zone~ mar arrlr. 111.1 Medium Density Residential 



200 FOOTERS' PROPOSED FINDINGS ~~88-90 

• ~ 90 - tle Projee- uld extend .wtJ~ ts a prectomlna IV Medium si Reside · 
urse--into::aH afea-the_m~jorltV of-wh-lcll 15 reeemmendeEI-eA the-EL or continua of 
ow e&fdentiil=t:Jse. Because the FLUM is to be interpreted wit a egree of 

flexibility, t e Commission, in considering a PUD-based rezoning request, may have 
limited aiscretion to allow the minor incursion of a medium-density use into FLUM
designated Low Density Residential use land. But allowing such an incursion for a 

ajotLt of the property would be tantamount to e disre a o~~--'-""'~-'-:-
es ~tions on 1.1JM, designations whose importance is re-emphasized in 

cons1derin~ residential infill development in the Upper Northeast Area. (See UNE-1.1.2). 
The Commission finds that the proposed PUD-related Zoning Map amendment to the C-
2-B Zone District is inconsistent with the Property's designation on the FLUM. The 
Commission further notes that the Applicant's and OP's claim that the C-2-B Zone District 
is "congruent" with both the Moderate-Density Commercial Land Use category and the 
Medium-Density Commercial Land Use category in the Comprehensive Plan. {See Future 
Land Use Map and Categories, § 225.8 and 225.9) is incorrect factually and of no legal 
consequence in any event, as the Commission cannot lawfully a 11Congruence" standard 
in evaluating a PUD rezoning request. 



Arguments For Ignoring FLUM 

1. Not parcel-specific and no specific development standards and 
not a zoning map. 

RESPONSE: FLUM sufficiently detailed for guidance at least at 
square level. 11 DCMR § 226.c. 

True for Square 3829 



2. FLUM must be interpreted in conjunction with text of 
Comprehensive Plan 

RESPONSE: Here, this leads right back to compliance with FLUM 

lU-1.3.1- PLUM is the guidance for density in vicinity of Metro Stations 

UNE-1.1.2- Residential infill should be consistent with FLUM' land use 
designations 



3. Commission has discretion to approve PUD-rezoning with fl.ex,ibility 
to depart from FLUM limitations. 11 DCMR § 226.c. 

RESPONSE: Yes, FLUM not a straight-jacket. 

Square 3829 part-low and part-moderate density, 

if compatible, moderate-density PUD project could bleed 
over into lo·w-density areas on FLUM. 

Leapfrogging from low to medium? NO 

Statutory command of Comprehensive Plan consistency 
D.C. Stat. § 6-641.02 rendered meaningless 



4. Commissi·on has discretion to rely instead on "competing policies" 
in Comprehensive Plan 

RESPONSE: FLUM consistency is a requirement of D.C. law. 

Should be adhered to absent an irreconcilable conflict. 

Alleged competing policy- encourage transit-oriented mixed-use 
near Metro Stations. 

No irreconcilable conflict. No record evidence this policy cannot 
be furthered with a less dense and intrusive redevelopment of Square 
3829. OP initially recommended PUD rezoning to C-2-A 



ISSUE 2: ADDRESS UNE -2.6.1 
Spec,ial care should be taken to protect the 

existing low-scale residential uses along lOth Street 

Development On Square 382'9 at ~Project Approval: 

--SIX lQTH Street single-family residences to be dwarfed 
by the project 

--FI~VE sing,le-family res,idences to be raze~d - 3 on lOth St. 



·~ ......... 
'· 

Orange - To be Razed; Yellow ~ Exist ing 



Court of Appeals Remand Opinion: 

"At first blush, it is difficult to see how approval of a project that 
requires the tearing down of ive-residem - along lOth Street and the 
erection of a six-story building next to -ix ot · - is consistent 
with taking special care to protect those residences. 

* * * 
... we recognize that taking special care to protect something does not 
require protection at all costs, no matter how great. Nevertheless, we 
conclude that the Commission did not give adequate consideration to 
the policy favoring special care for the residences along lOth Street." [P. 
20-21] 



How Is The Commission Supposed to 
"Take Special Care"? 

"We assume that if showing special care for the residences along lOth 
Street would preclude the Commission from advancing the other policies 
relied upon by the Commission, then the Commission could resolve the 
conflict by deciding to advance other policies rather than to show special 
care for the residences along lOth Street. In other words, we assume that 
the policy favoring special care for the residences along lOth Street does not 
flatly bind the Commission. Even so, ~ ·ssie-n does no a teat t e 

a::==~~~t~o~a=~ mtle LmpeFt:ant olieies wotrld be to tear ld -=---.:~!:~I'Pfhl~r·t~R-S-t e and-build a six-story building next o 
~~il!liiii [P. 21] 



The Commission does say that tearing down the 
residences would be 'necessary in order to complete the 

Project," but that is quite different from concluding that 

the project- or one like it that had a similar impact on the 
residences on lOth Street- would be the only feasible way 

to advance the other policies the Commission relies upon 

as supporting approval of the project. Put differently, the 
_..........._._~~-- as r:10 expla· ed why tt-le varie'=ls policie:s a 

0 as o e--qu.i r-e a rade-o ameng t t-lem. 



The "various policies at issue" do not conflict 

FLUM controls density 

--in vicinity of Metro Stations (LU-1.3.1) 

--for residential infill here (UNE-1.1.2) 

"Special Care" language in UNE 2.6.1 preceded by the following: 

"Encourage o ra e ensity mixed use development on vacant 
and underutilized property in the vicinity of the Brookland/CUA 
Metro Station". 



Proposed 200 Footers' Order 111176-78 

Considers all elements bearing on density of development in proximity to the 
Brookland/CUA Metro Station 

LU-1.3, LU-1.3.1, and LU-1.3.5- Encouraging development around Metro Stations 
respecting character and scale of adjacent neighborhoods, and "a 'stepping down' 
down of densities with distance away from each station, protecting lower aensity 
uses in the vicinity." 

UNE -1.1.3 and 2.6.1- Encourage neighborhood compatible transit-oriented 
housing and ensity mixed use development 

Conclusion: These policies readily harmonized in favor of moderate density mixed 
use redevelopment in Square 3829. 



Where is the evidence that the "only feasible way" to 
achieve mixed use d,evelopment in Square 3829 is 
with medium rather than moderate density? 

OP Supported moderate and PUD-rezoning to C-2-A. 

200 Footers went on record to support that outcome. 



Applicant recognizes on,ly moderate density is consistent with 
Comprehensive Plan. 

Repeatedly used "moderate" instead of ",medium" in its proposed 
findings, as Court of Appeals noted. 

"Medium" by any other name is stiii",MEDIUM". 



ISSUE 3: Wit~h Issues 1 and 2 ,Resolved, 
Should the Project be Approved or Denied? 

The Commission should reject magical 
effort to convert a medium density 

project into a moderate density project 
and DENY approval. 



ISSUE 4: Explain Commission Reasoning In 
'Deciding the Case 

Resources: 

-Two competing Proposed Orders- Summer of 2013. 
Many of 200 Footers' Findings and Conc,lusions mirror 
App,l ica nt's. 

-'Differences are highlighted in 200 Footers' 14-page 
identification of errors in applicant's Proposed Order. 

-Court of Appeals' Opinion in Durant //-makes clear 
pivotal issues must be resolved. 



The Commission should NOT ADOPT 
VERBATIM either Proposed Order. 

The Commission should take note of where 
the two Proposed Orders differ, and decide 

which Order is correct, which Order is 
incorrect; and explain why that is so. 



is the proper result here. 

The Commission should leave open the door 
for revising the project into a genuine 

moderate density development - at the 
highest zone in Brookland east of the tracks: 

C-2-A. 


